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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of TRICIA STEWART
on behalf of herself, her minor children ZAS and ZS, and
on behalf of all individuals similarly situated,

Petitioner-Plaintiff,
STIPULATION AND
ORDER
—against— Index No. 5507-15

SAMUEL D, ROBERTS!, as
Commissioner of the New York State Office
of Temporary and Disability Assistance,

and

SARAH MERRICK, as Commissioner of the
Onondaga County Department of Social Services,

Respondents-Defendants.

For a Judgment Pursuant to § 3001 and Articles 9, 78, and 86
of the Civil Practice Law and Rules

WHEREAS, on or about November 19, 2015, Petitioner-Plaintiff (“Plaintiff’) Tricia
Stewart commenced a hybrid Article 78 proceeding and Declaratory Judgment Action
pursuant to Civil Practice Law and Rules (“CPLR”) Articles 78 and § 3001 by filing a Verified
Petition and Class Action Complaint requesting that the Court determine that Social Services
Law § 131-a (1) precludes social services districts (“districts™) from treating an automobile in
which the owner has little or no equity as an “available” resource which would disqualify that

person from the receipt of Public Assistance (“PA”);

' In 2019, Samuel D. Roberts’ tenure as Commissioner of the New York State Office of Temporary and Disability
Assistance ended. At the time of the execution of this Stipulation and Order Daniel W. Tietz is the Commissioner of
the New York State Office of Temporary and Disability Assistance.
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WHEREAS, a Decision and Order dated June 20, 2019, and an Amended Decision and

Order dated July 12, 2019, were issued granting Plaintiff’s motion for class certification and also

defining the Class as follows:

All applicants and recipients of public assistance in New York
State who received, applied for, or will apply for public assistance
benefits between July 20, 2015 and the date on which Defendant
issues formal guidance advising social services districts that an
automobile[,] which is not an exempt resource (as defined in
Social Services Law § 131-n [1][a] and 18 NYCRR 352.23 [b]),
and in which the owner has minimal or no equity interest, is not an

‘available’ resource which would disqualify the owner from the
receipt of public assistance, and who, within the applicable time
frame and at the time of the application or re-certification:

a.

[Footnotes omitted]

Owned, own, or will own a motor vehicle that has a fair
market value exceeding the applicable resource levels set
forth in Social Services Law § 131-n [n 1] within the
applicable time frame, and

Have, had, or will have a loan, note or other encumbrance
on the motor vehicle which results in the applicant or
recipient having no equity or minimal equity [n 2] in such
motor vehicle, within the applicable time frame, and

Were, are, or will be denied public assistance, or had, have
or will have their public assistance benefits discontinued as
a result of the ownership of such motor vehicle, w1thm the

applicable time frame,

WHEREAS, following other proceedings and orders/decisions which are not detailed

herein, on remand, the Supreme Court issued a Final Judgment, dated September 24, 2019 and

entered on October 17, 2019 (hereinafter “Final Judgment”), certifying the Class and directing

the manner in which relief would be provided to the Class;

- WHEREAS, the computer system used by the New York State Office of Temporary and

Disability Assistance (“OTDA™) contains a code that indicates when an applicant for Public
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Assistance was denied or discontinued from Public Assistance because of a resource exceeding
the Public Assistance resource levels, but does not indicate the nature of the resource - whether
the resource was an automobile, or another resource, such as a bank account or a retirement
account;

WHEREAS, in order to identify Class Members owed corrective benefits, the Final
Judgment directed that OTDA: send each district a list of Potential Class Members — those who
had been denied or discontinued Public Assistance from July 20, 2015 through May 10, 2020, on
the basis of owning a resource; require each district to manually review the files of Potential
Class Members to determine if those persons were Putative Class Members; and to require
districts to conduct further proceedings to determine if Putative Class Members were Class
Members (Final Judgment, 9 7(a) and (b));

WHEREAS, on November 4, 2019, Defendant-Respondent (“Defendant”) appealed the
Final Judgment;

WHEREAS, on February 18, 2021, the Appellate Division, Third Department, affirmed
this Court’s grant of class certification, but modified the Final Judgment, as requested in the
alternative proposed by the Defendant OTDA, to change the manner of identifying class
members to an opt-in procedure. In relevant part, the Opinion and Order of the Third
Department (hereinafter “Opinion and Order™) stated:

Under the proposed opt-in method, a notice would be sent to each member of this

category advising that the recipient may be entitled to a corrective payment for a

wrongful denial of benefits as defined in this case based on the agency’s incorrect

valuation of an automobile. The notice recipients could, in turn, request an interview to

determine whether they qualified for a corrective payment. ..

Within 60 days of this decision, OTDA shall provide each social services district with a
list of potential class members, as that term is defined in paragraph 5 (a) of the

3 of 26



I NDEX NO. 905507-15

Ny{EZLBI; ALBANY COUNTY CLERK 06/20/2023 11:51 AM RECE| VED TNYSGERD . 0905102023

NYSCEF DOC. NO. 13 RECEIVED NYSCEF: 06/20/2023

judgment,? which shall contain instructions about how to identify class members and

calculate any cotrective benefits owed. Within 45 days of receiving such list, the social

services districts shall send a notice to each potential class member on the list. ..

Within 45 days of receiving such list, the social services districts shall send a notice to

each potential class member on the list using the procedure set forth in paragraph 8 and

11 of the [Final] Judgment. Within 15 days of this Decision, Petitioner’s counsel shall

provide Respondent’s counsel with suggested language for the notices ... The notice

shall also advise potential class members that they are entitled to an interview to
determine whether they are putative class members and shall contain a designated contact
number for the purpose of scheduling an interview. Any interview must be scheduled
within 30 days of the request. Stewart v. Roberts, 191 AD 3d 121, 126-27 (Third Dep't

2021).

WHEREAS, on March 11, 2021, Defendant notified Plaintiffs’ counsel, by letter,
attached as Exhibit A, that the Defendant “has determined that it will be more efficient and allow
for timely notice for OTDA to send this notice to all potential class members on behalf of said
districts.” Plaintiffs did not raise an objection to this change.

WHEREAS, OTDA mailed these notices, a sample of which is attached as Exhibit B, to
all of the potential class members on or about June 3, 2021;

WHEREAS, the notices provide a designated contact telephone number and email
address for each of the State’s fifty-eight (58) social services districts, and also a Helpline
number so that potential class members can call counsel for the Plaintiff class;

WHEREAS, although controverted by Defendant, based upon calls received through the
Helpline, Plaintiffs assert that thirty districts did not adequately comply with implementation
procedures in the Final Judgment as modified by the Opinion and Order;

WHEREAS, as set forth more fully in correspondence dated July 6, 2021 and August 3,

2021 and attached hereto as Exhibits C and D, as well as in other correspondence not attached,

Plaintiffs allege, and Defendant controverts, that not all social services districts responded to the

? The Appellate Division is referencing the Final Judgment.
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telephone calls of potential class members seeking to opt into the determination of class
membership in a manner consistent with the terms of the Final Judgment as modified by the
Opinion and Order;

WHEREAS, counsel for the Plaintiffs also assert, and Defendant also controverts, that
certain potential class members were denied the procedures identified in the Final Judgment as
modified by the Opinion and Order when contacting social services districts when some districts
that required duplicate request for interview be made by electronic mail, directed the filing of a
new application, and/or denied interviews to those potential class members not currently eligible
for PA;

WHEREAS, counsel for the Plaintiffs also assert, and Defendant also controverts, that
certain potential class members who received interviews were denied the procedures identified in
the Final Judgment as modified by the Opinion and Order when social services districts required
submission of redundant or irrelevant documentation, and/or directed the filing of a new
application;

WHEREAS, former Commissioner Roberts and his successors, have been implementing,
and continue to implement, relief to the Class as required by the Final Judgment and Opinion and
Order;

WHEREAS, Plaintiffs and Defendant entered into a Stipulation and Order, filed with the
Albany County Clerk’s Office on August 16, 2021 (“August 16, 2021 Stipulation and Order,”
NYCEF Doc. 7), which extended certain deadlines by 90 days in order to allow the parties
additional time to negotiate in good faith with the goal of simplifying the process of
administering certain relief provided by the Final Judgment, as modified by the Opinion and

Order. The August 16, 2021 Stipulation and Order allowed the parties to extend the deadline
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further upon written consent, and the parties have duly agreed to do so and have continuously
and without interruption done so, with the last extension extending through and providing time
for the Court’s review of this Order, per letter dated May 13, 2022, Subsequent to the letter dated
May 13, 2022, additional extensions have been authorized via electronic communication;

WHEREAS, in an effort to avoid further litigation and to resolve all alleged
noncompliance with the Final Judgment as modified by the Opinion and Order, the parties now
desire, after a series of meetings and negotiations, to resolve all aforementioned concerns
pertaining to the allegations of noncompliance with the Final Judgment as modified by the
Opinion and Order, by agreeing to the implementation of additional procedures described in
Section II which are to be completed in addition to the implementation items set forth in the
Final Judgment as modified by the Opinion and Order;

WHEREAS, the parties desire to memorialize their agreement and therefore enter into
this Stipulation and Order;

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by and among
the undersigned attorneys for the respective parties herein that Defendant will impiement the
procedures described in Section II, subject to the approval of the Court as follows:

SECTION I: DEFINITIONS

1. “Class” for purposes of this Stipulation, has the following definition, as set forth in
the June 20, 2019 Decision and Order and the Amended Decision and Order dated July 12,2019, as
further detailed/refined in the Final Judgment (see pp. 3-4 therein):

All applicants and recipients of public assistance in New York
State who received, applied for, or will apply for public assistance
benefits between July 20, 2015 and the date on which Defendant
issues formal guidance advising social services districts that an
automobile[,] which is not an exempt resource (as defined in
Social Services Law § 131-n [1][a] and 18 NYCRR 352.23 [b]),
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"

and in which the owner has minimal or no equity interest, is not an
‘available’ resource which would disqualify the owner from the
receipt of public assistance, and who, within the applicable time
frame and at the time of the application or re-certification:

a. Owned, own, or will own a motor vehicle that has a fair market
value exceeding the applicable resource levels set forth in
Social Services Law § 131-n [fn 1] within the applicable time
frame, and

b. Have, had, or will have a loan, note or other encumbrance on
the motor vehicle which results in the applicant or recipient
having no equity or minimal equity [fn 2] in such motor
vehicle, within the applicable time frame, and

c. Were, are, or will be denied public assistance, or had, have or
will have their public assistance benefits discontinued, as a
result of the ownership of such motor vehicle, within the
applicable time frame. '

[Internal footnotes omitted]

2. When determining eligibility for Class membership, the resource limits in place at
the time of the denial or discontinuance and between July 20, 2015 and May 10, 2020, shall
govern and not any change in such resource limits that went into effect on or after May 11. 2020
or after the denial or discontinuance. This paragraph shall govern in the event of a conflict with
any other provisions herein.

3. “Class Counsel” means Empire Justice Center, the National Center for Law and

Economic Justice® and Legal Services of Central New York.

4, “Class Member” or “Stewart Class Member” means a person who is a member of
the Class.
5. “Designated District Contact Number” is the telephone number that satisfies the

requirements of paragraph 20(b) and that will appear on the Second Notice of Class Action.

? At the time this Court named Class Counsel in the Final Judgment, issued September 2019, NCLEJ was not
involved in this litigation and was not named as class counsel. Subsequently, in August 2020, NCLEJ became
involved in the litigation and now asks expressly to be identified as class counsel.
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OTDA will obtain the Designated District Contact Number from each District within 30 days of
the Effective Date. Stewart v. Roberts, 193 AD3d 121, 127 (2021).

6. “Designated Email Address” is the email address that satisfies the requirements of
paragraph 20(b) and that will appear on the Second Notice of Class Action. OTDA will obtain
the Designated Email Address from each District within 30 days of the Effective Date.

7. “Designated Stewart Contact Worker(s) are one or more district workers who are
assigned the task of responding to calls or emails from Stewart Class Members. However, a
person is only a “Designated Stewarr Contact Worker” if they engage in substantive
conversations with potential Stewart Class Members or interview potential Stewart Class
Members, or draft or issue notices to potential Stewart Class Members.

8. “Desk Review” means a review by the Defendant of the determination of a social
services district as to whether: (1) the review of eligibility as a Stewart Class Member was or
was not limited to the facts set forth in the notice of decision denying eligibility for Public
Assistance or discontinuing Public Assistance made between July 20, 2015 and May 10, 2020;
and/or (2) the Potential Class Member was correctly determined not to be a Stewart Class
Member. The desk review process shall be limited to determining only (1) and (2) above and as
otherwise limited by the terms of this Stipulation, and as such, anything to the contrary in the
August 16, 2021 Stipulation is deemed amended to conform hereto. The desk review process
shall conform to the following provisions:

a. Defendant shall issue a written determination within 30 business days of receipt of
the request for a desk review that:
1. affirms the determination of the social services district;

1i. amends the determination of the social services district; or
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ill. reverses the determination of the social services district;
b. In the event that the Defendant determines that more information from the Social
Services District or the Class Member or Potential Class member is necessary to make
a determination, the 30-day period in subparagraph (b) can be extended for no more
than 30 additional business days;
c. The Defendant’s written determination shall be mailed to the Class Member or
Potential Class Member by First Class Mail and include any new documentation
considered by the Defendant in making its determination, together with all relevant
calculations and budgets.
d. The written determination of the Defendant shall advise the Class Member or
Potential Class Member that review under Article 78 of the Civil Practice Law and
Rules may be filed if the recipient disputes the determination. Further, the written
determination shall contain class counsel’s email (carloan@empirejustice.org) and
telephone number (585-295-5837) with a statement that class counsel may be

contacted for further information.

9. “Effective Date” refers to the date that this Court files this signed Stipulation and
Order in NYSCEF.
10.  “Notice of Class Action” is the document as referred to in paragraph 8 of the

Final Judgment, which was mailed to Potential Class Members on June 3, 2021 {also known as
“First Opt-in Notice™ and/or “First Notice of Class Action™) and is also being mailed per the
terms set forth herein (also known as “Second Opt-in Notice” and/or “Second Notice of Class
Action™).

11. “Public Assistance” refers to Family Assistance and Safety Net Assistance.
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12. “Potential Class Member” is an individual whose name was on a list provided
by OTDA and sent to the districts, as further defined in paragraph 5(a) of the Final
Judgment.

13.  “Putative Class Members”™ are individuals on the potential class member list who
have been identified by social services districts (o have, on or after July 20, 2015, applied for and
been denied public assistance, or were discontinued from public assistance for the reason that
they own, or have owned a motor vehicle with a fair market value exceeding the applicable
resource levels as set forth in Social Services Law 131-n {)(a)and IS NYCRR 352.23 (b} in
place at the time of the denial or discontinuance. as defined in paragraph 3 (b) of the Final
Judgment.

14, “Public Assistance Recipient” (“PA Recipient”) means an individual who
submitted an application for Public Assistance or had someone else submit an application
for Public Assistance on their behalf, and who had or has been detzrmined eligible for
Public Assistance by the district.

15. “Social Services District” (“district") means a city or county social services
district as defined by SSL § 61.

16.  “Tenn of the Stipulation” means the period from the Effective Date of the
Stipulation until three years following the Effective Date. Release of claims by Plaintiff and
Class Members including actual, putative, and potential Class Members continues in perpetuity.

SECTION II: ADDITIONAL PROCEDURES

17. Prospective Basis Only. The procedures and requirements herein, unless

otherwise stated, are to be implemented prospectively after the Effective Date.

10
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18. Second Mailing of Notice of Class Action/Second Opt-in Notice. OTDA shall re-

send the previously mailed Notice of Class Action in the same form and to the same persons and
addresses as the first mailing of the Notice of Class Action, via first class mail, with the only
change being that the Notice of Class Action will state “Second Notice” on its face. The second
mailing of the Notice of Class Action to Potential Class Members shall be done by OTDA and
shall take place within ninety (90) calendar days of the Effective Date of this Stipulation. The
return address shall be to the district in which the individual was denied or discontinued, and said
district shall, within 30 calendar days of the receipt of any returned mail, undertake a manual
review of the case files of those Potential Class Members whose mail was returned to determine
whether they are Putative Class Members who may be entitled to a corrective payment, and if the
notice is returned with a yellow sticker that contains a new address indicating that it is not being
forwarded because the forwarding time has expired, the district shall re-send the notice to the
new address within fifteen (15) business days.

19. Reporting. The Reporting provisions in paragraph 15 of the Final Judgment shali
apply to the Notices sent in the Second Mailing but with the modification that the reporting
period is hereby modified to extend 27 months from the Effective Date.

20.  General Information System Message (GIS) & Training Session. Within seventy-
five (75) calendar days of the Effective Date, OTDA will issue a GIS to districts and also
conduct a live training session on the format of their choosing for all district Designated Stewart
Contact Workers. If participants have questions, they may contact OTDA. The content of the
GIS and the training session shall at a minimum include an overview of the terms of the Final
Judgment, as modified by the Opinion and Order, including, but not limited to, the proper

procedures for handling calls from Potential Class Members, scheduling interviews, and making
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determinations as to class membership. The training will include, and not be limited to, the

following, in sum or substance:

a.

a review of the opt-in and class identification process as detailed in GIS
21 TA/DC038 and 21-INF-04-T not being otherwise changed or
modified herein and including the following;

that the Designated District Number and Designated Email Address
shall be answered or monitored by a person or persons with knowledge
about the Stewart case and the ability to schedule an interview. In
cases where the Designated District Number is not answered by a
person, but rather, goes directly to a designated voicemail box, that
mailbox shall have a recorded message that expressly identifies the
Stewart case by name and provides the opportunity to leave a message.
However, as line/messages/prompts can be used for multiple
things/matters, in no way are districts required to have a phone
line/message/prompt dedicated solely to Stewart;

that if the caller to the Designated District Number leaves a message,
the call shall be returned within four (4) business days;

that a person who is knowledgeable about the Stewart case shall
respond to each email inquiry within four (4) business days;

that all Potential Class Members are entitled to an interview, which
does not have to be in person, if a caller requests an interview:

that a Potential Class Member who requests an interview cannot be sent
a notice advising them that they are not a Stewars Class Member until
after the interview has been held;

that a Potential Class Member should not be told over the phone that
they are not a Stewart Class Member unless: (1) the reasons why they
are not a Class Member have been explained to them; and (2) such oral
denial is followed up by a written Determination of Stewart Class
membership (“LDSS 5183”) within thirty (30) calendar days of their
interview or submission of requested documents {whichever is later);

that although Stewart Class Members have to be currently eligible for
PA to obtain a corrective payment, Potential Class Members do not
have to be currently eligible for PA to obtain an interview to determine
if they are a Class Member and therefore cannot be told that they have
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to apply for PA as a condition of having their Class Membership
determined,;

1 that in determining whether a person is a Stewart Class Member, if the
Putative Class Member has previously verified necessary information
which is not subject to change and the district possesses documentation
of such verification in its files, the Putative Class Member shall not be
required to re-submit verification of such information (I8 NYCRR §
351.5 [a]);

J- that one of the determinations to be made by the district in
identification of Stewart Class Members is whether the resource
causing the denial or discontinuance of PA was a motor vehicle;

k. that concerning the ground(s) for the determination of eligibility for
Public Assistance or to discontinue Public Assistance made between
July 20, 2015 and May 10, 2020, the district shall be limited to: what
determination(s) was/were set forth in that notice. In furtherance
therefore the districts shall not look beyond the grounds previously
cited and therefore also may not overturn any prior determinations of
incligibility for, or discontinuance of, public assistance.

L that class counsel may be contacting the districts directly regarding an
issue involving a Potential Class Member, but that districts still must
follow all applicable confidentiality laws, rules, regulations, and
policies, including but not limited to written client consent;

m. that once an individual has been determined to be a Class Member,
Class Counsel represents that individual, and districts shall consult their
list of persons determined to be Class Members and as to Class
Members only respond to Class Counsel without the need for a written
release or consent form. Notwithstanding the foregoing, districts shall
have the right to request the Class Member’s Case Number to verify
that they are speaking with class counsel and/or terminate the call and
initiate a telephone call back to Class Counsel and/or send a verifying
e-mail to Class Counsel;

n. if a determination on Class membership is not possible based upon the
documentation in the case record and provided by the Putative Class
Member, the district shall provide the Putative Class Member with an
LDSS 2642 (“Documentation Requirements”) setting forth the
documents that must be submitted, advising the Putative Class Member
that the documents are to be received within sixty (60) calendar days

13

13 of 26



I NDEX NO. 905507-15

M COUNTY CLERK 06/20/2023 11:51 AM RECEI VED NYSIOERC 0805502623

NYSCEF DOC. NO. RECEIVED NYSCEF: 06/20/2023

and that the time can be extended for good cause and the agency has a

duty to assist in the gathering of such documents pursuant to 18
NYCRR 351.5(a);

0. that per 18 NYCRR 351.5(a) districts engage in a good faith effort to
review Putative Class Member’s case files before requesting
information from the Putative Class Member and will share information
they have that is readily accessible and that will help Putative Class
Members produce any requested additional information;

p. consistent with applicable regulations, districts must consider and make
available to Putative Class Members copies of documents in their files
which are relevant to a determination that the person is a Stewart Class
member. These documents include but are not limited to, any
documents about the vehicle owned at the time of application,
including copies of the title or registration; any documents which
provide the VIN number of the vehicle at issue; any documents which
provide information about any loans against said vehicles, including but
not limited to statements from a bank, or finance company statements;
and/or documents concerning income;

q. that when determining Class membership, the districts are performing
an analysis based upon assets existing at the time of the denial or
discontinuance, not upon existing assets;

I. in making a determination as to whether a person is a Stewart Class
member, the district consistent with 18 NYCRR 351.5(a) shall accept
as true the information provided on the PA application that led to the
denial that is basis of the person being considered a potential Stewart
class member provided same has been previously verified per 18
NYCRR 351.5(a);

S. that districts will advise any Potential Class Members who respond to
the second mailing of the Notice of Class Action who previously had
their Class membership determined that no further action need be
taken;

t. that when a Potential Class Member is determined to not be a Class
Member, the districts shall identify the reason(s) other than a vehicle
resource, if any, that resulted in the denial on form LDSS-5183. Under
no circumstances shall there be a right to a fair hearing to challenge
Class membership. The limited right to a desk review is provided in
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this Stipulation as to the limited issues set forth herein. Otherwise, all
rights are as outlined in paragraph 21;

u. in accordance with paragraph 18 above, following the second mailing
of the “Notice of Class Action,” the return address shall be the district
in which the individual was denied or discontinued from PA, and if the
notice is returned as undeliverable, the relevant district shall, within
thirty (30) calendar days, be required to undertake a manual review of
those Putative Class Members’ files to determine whether they are
Putative Class Members who may be entitled to relief. If the notice is
returned with a yellow sticker that contains a new address indicating
that it is not being forwarded because the forwarding time has expired,
the district shall re-send the notice to the new address within fifteen
(15) business days;

V. as to the training sessions, the districts will be informed that attendance
is strongly encouraged by at least one person on behalf of each district.
OTDA will offer a follow up training for district staff that cannot attend
the first scheduled training or those who want to be re-trained. Within
ten (10) calendar days of the date of the training session, OTDA will
share the aforementioned GIS and any other training materials they
prepared with Plaintiffs’ counsel. The training sessions will be recorded
and made available to the social services districts;

w. within ten (10) calendar days of each training, the Defendant will
advise Class Counsel of the date(s) of the training, and the districts that
were in attendance;

X. that the districts shall retain the written materials to present to district
workers that were absent at the initial training session and the follow up
training session or not in the employ of the district at the time of the
training.

21.  LDSS-5183 Revision. Within seventy (70) calendar days of the Effective Date,
the “Determination Vof Stewart Class Membership™ notice LDSS-5183 shall be amended as
follows and therefore issued prospectively, such that: the existing box that reads “When you
were denied PA, it was because of a resource that was not a vehicle” shall have the following

sentence added: “That resource was . The sentence will

identify the resource(s) that made a Potential Class Member ineligible to be a Class Member

15
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(e.g. “Key Bank account”). The form shall thereafter continue to state “OR other reason:

. (€.g., “Receipt of unemployment benefits.”) The limited

right to a desk review is provided above but shall not be afforded for prior determinations based
on a resource or reason that was not a motor vehicle that were not timely and successfully
appealed. OTDA will instruct the districts in the train.ing session consistent with the foregoing.
a. Inthe event that a Potential Class Member is sent or was at any time
sent an Opt-in Notice based upon a Notice of Denial that named both a
motor vehicle and another reason(s) for the denial, neither the issuance
of the LDSS-5183 nor anything ¢lse related to the determination of
Stewart Class Membership shall confer any rights not otherwise
identified by the Court in the Final Judgment as modified by the
Opinion and Order and in the August 16, 2021 Stipulation and Order,
including, but not limited to creating a fair hearing right or any right
other than the right to the desk review as set forth herein, nor shall the
issuance of the LDSS-5183 nor anything else constitute a new
determination of eligibility that revives or tolls any expired time
periods or afford any other relief outside the terms of the Courts’
determinations in this matter or the August 16, 2021 Stipulation and
Order.
b. In the event that a Potential Class member is sent or was at any time
sent an Opt-in Notice based on a Notice of Denial that listed only a
motor vehicle as a disqualifying resource, the LDSS-5183 shall not list

any additional(s) resource or reason that is not a vehicle as the basis for
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denial of Class membership, provided such additional reason was not
previously raised. The issuance of the LDSS-5183 shall not confer any
other rights not otherwise identified by the Court in the Final Judgment
as modified by the Opinion and Order or in the August 16, 2021
Stipulation and Order, including, but not limited to creating a fair
hearing right not otherwise provided for there, nor shall the issuance of
the LDSS-5183 or anything else constitute a new determination of
eligibility that revives or tolls any expired time periods or afford any
other relief outside the terms of the Courts’ determinations in this
matter or in the August 16, 2021 Stipulation and Order.

22.  Fair Hearing Rights and Right to A Desk Review. Class members may only

request a fair hearing within sixty (60) days of the date of the Notice of Determination of the
corrective payment issued as to the total amount of the corrective payment and/or the applicable
time period for which the corrective payment was paid. Nothing contained in this agreement
shall otherwise give rise to a hearable issue pursuant to 18 NYCRR Part 358 or otherwise. The
right to a desk review is only as set forth above. Therefore, anything in the August 16, 2021,
Stipulation and Order that is contrary to what is set forth herein is superseded by the terms set
forth herein. Nothing contained herein shall revive or toll any expired time periods or afford any
other relief outside the terms of the Courts’ determinations in this matter or in the August
16,2021 Stipulation and Order. This paragraph shall control in the event of a conflict with any
other provisions of this or any other Stipulation or Agreement.

SECTION I1I: RELATED TERMS AND CONDITIONS

23, This Stipulation constitutes the entire agreement between the Parties and

supersedes all prior or contemporaneous agreements or understandings, both written and oral
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with respect to the procedures and requirements and subject matters set forth herein. No
representations concerning the subject matter of this Stipulation, oral or otherwise, express or
implied, shall vary the terms and conditions of this Stipulation.

24. Upon the Effective Date, this Stipulation will be final and binding on the Parties,
including all executors, administrators, representatives, successors in interest, beneficiaries,
assigns, heirs, and legal representatives thereof. Each Party has a duty to inform any such
successor in interest.

25, On the Effective Date, and in consideration of the representations, promises, and
Stipulations set forth herein, the sufficiency of which is hereby acknowledged, Plaintiff and the
Class Members, including actual, putative and potential class members, on their own behalf and
on behalf of their representatives, assignees, heirs, executors, agents, family members,
beneficiaries, administrators, successors, and anyone acting or claiming to act on their behalf,
hereby jointly and severally release and forever discharge Defendant and OTDA, and each of
their past and present, executors, administrators, representatives, successors in interest,
beneficiaries, assigns, heirs, and legal representatives thereof (collectively “Releasees”) from any
and all claims, demands, damages, actions, causes of action, obligations, debts of whatsoever
kind or nature, asserted and unasserted, known or unknown, foreseen or unforeseen, matured or
un-matured, accrued or not accrued, direct and indirect and of any kind, nature or description
whatsoever, which arose on or before the Effective Date, as a result of, or growing out of, any
alleged non-compliance or contempt with regard to the October 17, 2019 Final Judgment as
modified by the Opinion and Order of the Appellate Division at 191 AD 3d 121 (Third Dep’t
2021} and August 16, 2021 Stipulation and Order, whether or not such injuries or damages are

contemplated at the present time.
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26. Plaintiff, individually and on behalf of Class Members, including actual, putative
and potential class members also admits, acknowledges, and agrees that the sole remedy for
violation of the terms of this agreement is a motion to compel specific performance of the
obligations in this Stipulation and Order and also that no other action or proceeding, including an
action for damages, may be brought, nor other legal recourse sought against Defendant, OTDA
and all Releasees with respect to any and all claims raised or that could have been raised as to
past or present allegations of Defendant’s non-compliance with the Final Judgment, Opinion and
Order, August 16, 2021 Stipulation and Order, and the revised procedures and requirements
resolved by the negotiated terms of this Stipulation.

27, To the extent that there are individual cases in which unique issues arise,
Defendant shall provide class counsel with the contact information for a person or persons at
OTDA having the authority to assist in resolving such unique issues. Such contact information
may include a shared electronic mailbox and/or telephone number. Defendant will also provide
the name and contact information of an OTDA escalation liaison who shall be available if
Plaintiffs’ counsel receives no substantive reply to an inquiry to the shared number or mailbox
within ten (10) business days.

28.  Asacondition precedent to the filing of any motion to enforce this Stipulation
and Order, including, but not limited to assertions of actions or inactions by a social services
district(s) for which Plaintiff alleges noncompliance by Defendant with the terms of this
Stipulation, and for which neither desk review nor fair hearing is available, Plaintiff must first
notify Defendant’s General Counsel’s Office and the Office of the New York State Attorney
General, in writing, of the nature and specific allegations of the alleged material non-compliance.

Such notification must occur no later than the last day of the Term of the Stipulation. For all the

19

19 of 26



I NDEX NO. 905507-15

NY : COUNTY CLERK 202 : 51 RECE| VED NVSCERO .08/05502023

NYSCEF DOC. NO. 13

foregoing:

a.

b.

29.

RECEIVED NYSCEF: 06/20/2023

Thereafter, Defendant shall have forty-five (45) days to cure the alleged breach.

At least 30 days prior to notifying Defendant’s General Counsel’s Office and the
Office of the New York State Attorney General in writing of the nature and specific
allegations of an alleged material noncompliance arising from the inaction or action
of a social services district that Plaintiff alleges renders Defendant in breach of this
Stipulation, and for which neither a desk review nor a fair hearing is/are afforded, the
Plaintiff shall also have contacted the person or persons listed in paragraph 27. The
Defendant shall have 45 days following the provision of the written notice to

Defendant’s General Counsel’s Office to cure the alleged breach.

If the alleged breach is cured by Defendant within the time periods set forth in the
forgoing sub-paragraphs, Plaintiff may not bring any motion or seek any other relief

related thereto.

In no event may a motion to enforce this Stipulation be filed later than one hundred

and twenty (120) days after the Term of the Stipulation ends.

This Stipulation shall become final on the Effective Date. Once final, this

Stipulation shall remain in effect for three (3) years from the Effective Date (hereinafter referred

to as the “Term of the Stipulation;” with the exception that the release of claims by Plaintiff and

Class Members including actual, putative and potential class members set forth in this

Stipulation shall continue in perpetuity). If the Stipulation does not become final because the

Effective Date does not occur, then this Stipulation shall be void and have no effect.

30.

Nothing contained herein, and no action taken pursuant hereto, shall be deemed to

be an admission by Defendant, OTDA or any Releasee or employee of any of the foregoing, of
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any of Plaintiff’s or Class Members’ allegations, nor an admission by Defendant, OTDA or any
Releasee or employee of any of the foregoing thereof that they have in any manner or way
violated Plaintiff’s or any other Class Members’ rights, Rather, Defendant enters into this
Stipulation to avoid further protracted litigation and to resolve and settle all disputes with
Plaintiff and the Class Members. The negotiation, execution, and terms of this Stipulation, and
all acts performed or documents executed pursuant to or in furtherance of this Stipulation or the
settlement (a) are not, shall not be deemed to be, and may not be used as an admission or
evidence of any wrongdoing or liability on the part of Defendant, OTDA or any Releasee or
employee of any of the foregoing; (b) are not, shall not be deemed to be, and may not be used as
an admission or evidence of fault or omission on the part of Defendant, OTDA or any Releasee
or employee of any of the foregoing in any civil, criminal, administrative or arbitral proceeding
or action outside of this proceeding/action; (c) do not, and shall not be deemed to, constitute a
policy, custom, or practice of Defendant, OTDA or any Releasee or employee of any of the
foregoing. Nothing herein contained modifies or alters the findings and legal conclusions
reached by the Court in the Decisions, Judgments and Orders already rendered in this matter, or
prohibits their use as precedent.

31.  All parties to this Stipulation have participated in its drafting; consequently, any
ambiguity shall not be construed for or against any party.

32. The construction, interpretation, operation, effect and validity of this Stipulation,
and all documents necessary to effectuate it shall be governed by the laws of the State of New
York without regard to conflicts of law, except to the extent that federal law may govern. This
paragraph shall govern in the event of a conflict with any other provisions herein.

33, The Parties and the signatories to this Stipulation represent and warrant that the
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signatories executing this Stipulation on behalf of each Party has full authority to do so and to
make the representations, warranties and agreements contained herein,

34. In any month(s) in which compliance with this Stipulation by Defendant and/or
OTDA, or any of its employees, agents, contractors or consultants is affected by a State
shutdown or the declared closure of non-essential businesses and governmental operations
resulting from a natural disaster, COVID-19 pandemic or such other health related emergency, or
a public safety emergency; documented and substantial computer system malfunctions, or other
similar circumstances beyond the Defendant and/or OTDA’s control {"'Force Majeure"), the
Defendant’s and/or OTDA’s non-complying performance for such month(s) shall be disregarded
for the purposes of determining the Defendant’s and/or OTDA’s compliance, and the terms of
this Stipulation, and the Court's jurisdiction to enforce it, shall be automatically extended by an
equal number of additional month(s) as against Defendant and/or OTDA asserting a Force
Majeure. If any Force Majeure event occurs that causes or may cause Defendant and/or OTDA to
invoke this paragraph of the Stipulation, Defendant and/or OTDA shall, as soon as practicable
(but in no event later than thirty (30) calendar days after the Defendant and/or OTDA knew of
such event) notity Plaintiff’s counsel, in writing. In such notification, Defendant and/or OTDA
shall report the anticipated length of the disruption, the cause or causes of disruption, and the
obligations under this Stipulation that are disrupted by the Force Majeure event, In the event that
the disruption is of such severity that the Defendant’s non-complying performance is expected to
last more than sixty (60) calendar days, Defendant must seek the approval of the Court to
suspend compliance for more than sixty (60) calendar days. Defendant and/or OTDA will adopt

all reasonable measures to avoid or minimize any such disruption.
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35.  This Stipulation shall be submitted to the Court upon joint motion of the Parties to
be “So Ordered.”

36.  Counterparts. This Stipulation may be executed in one or more counterparts,
including by signatures transmitted by .pdf/.tif image of the signatures transmitted via email or
facsimile or any mailing. All executed counterparts and each of them shall be deemed to be one
and the same instrument.

37.  The headings contained in this Stipulation are for convenience of reference
only and are not a material part of this Stipulation.

38 In computing any time period specified by this Stipulation, the following rules
apply: (i} exclude the day of the event that triggers the period; (i) count every day, including
intermediate Saturdays, Sundays, and New York State legal holidays, unless business days are
specified; and (iii) include the last day of the period, but if the last day is a Saturday, Sunday, or
New York State legal holiday, the period continues to run until the end of the next day that is not
a Saturday, Sunday, or such New York State legal holiday.

39.  Any notice, report, or communication required by or made pursuant to the
terms of this Stipulation. other than notices sent to individual Class Members, shall be sent by

electronic mail and, upon request, by first class mail, postage prepaid, to all of the people below:

To Plaintiff:

Susan Antos, Esq.
santos(@empirejustice.org
Empire Justice Center

119 Washington Ave., Ste. 301
Albany, NY 12210

Saima A. Akhtar, Esq,
akhtar@nclej.org
National Center for Law and Economic Justice
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50 Broadway, Suite 1500
New York, NY 10004-3821

Julie B. Morse, Esq.
jmorse@]lscny.org

Legal Services of Central New York
221 South Warren Street, Suite 300
Syracuse, NY 13202

To OTDA:

Amanda Kuryluk, Assistant Attorney General
Amanda. Kuryluk@ag.ny.gov

New York State Office of the Attorney General
The Capitol

Albany, New York 12224-0341

Dated: June 12, 2023
EMPIRE JUSTICE CENTER
Attorneys for Petitioners-Plaintiffs-
Tricia Stewart and the Plaintiff Class
119 Washington Avenue, Suite 301
Albany, New York 12210
Tel.: (518) 935-2845
Fax : (518)935-2852

S (e

Susan C. Antos
santos(@empirejustice.org

By:

Dated: June 12, 2023
National Center for Law and Economic
Justice
Attorneys for Petitioners-Plaintiffs Tricia
Stewart and the Plaintiff Class
275 Seventh Avenue, Suite 1506
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Dated: June 13, 2023

Dated: June 13, 2023
Albany, NY

RECEIVED NYSCEF:

New York, NY 10001-6860
Phone: (212) 633-6967

By: s[Saima (Qéhtarx

Saima Akhtar
akhtar@nclej.org

Legal Services of Central New York
Attorneys for the Petitioners--
Plaintiffs Tricia Stewart and the
Plaintiff Class

221 South Warren Street, Suite 300
Syracuse, NY 13202

(315) 703-6537

By:  __sf Julie B. Moxoe
Julie B. Morse, Of Counsel

jmorse@lscny.org

LETITIA JAMES
Attorney General of the State of New York
Attorneys for Defendant-Respondent

s/Amanda Kuryluk
Amanda Kuryluk

Assistant Attorney General
The Capitol

Albany, New York 12224-0341
(518) 776-2599

Amanda. Kuryluk@ag.ny.gov

SEE NEXT FAGE
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IT IS FURTHER ORDERED that in the event any paragraph of this Order is later found
to be in violation of any Federal statute or regulation or any New York State statute or
regulation, then it is the directive of this Court that the remaining provisions of this Order shall

be severed and remain in full force and effect.

IT IS SO ORDERED

/0

ated: August , 2023
P te.@ ¢éui”}/ /VY ﬁ/ﬁ z

HON. SUSAN M. KUSHNER
Acting Justice of the Supreme Court
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